DISCUSSION DRAFT

Attached are discussion drafts for Title 15 – Revenue, of the Alaska Administrative Code, Chapter 55 - Oil and Gas Properties Production Tax under consideration by the Department of Revenue, Tax Division.  These drafts address: rules for mid-year statutory changes, civil penalties, lease expenditures for Cook Inlet and for gas used in the state, credit provisions for Cook Inlet and for gas used in the state, and prevailing value for North Slope gas.  
 To comment on the drafts, please reply in writing by the close of business on March 5, 2008 to: 

John Larsen
Oil & Gas Revenue Specialist

Alaska Department of Revenue, Tax Division

550 W. 7th Ave., Ste. 500

Anchorage, AK 99501

Comments may also be submitted via email to John Larsen at: john.larsen@alaska.gov.
Dated: February 27, 2008
Draft Rules for 2007 mid-year statutory changes.  

(a)  Except as provided by AS 43.55.011(f), (j), (k), and (o) and by (e) of this section, the tax levied on a producer for calendar year 2007 by AS 43.55.011, other than the tax levied by AS 43.55.011(i), is the sum of the tax calculated under (b) of this section for the period January 1 through June 30, 2007, and the tax calculated under (c) of this section for the period July 1 through December 31, 2007.  


(b)  For purposes of (a) of this section, the tax for the period January 1 through June 30, 2007, is the sum of



(1)  22.5 percent of the production tax value of the taxable oil and gas as calculated under AS 43.55.160(a)(1) in effect before July 1, 2007, but substituting in that calculation the gross value at the point of production of the oil or gas, as applicable, produced during the first six months of the calendar year in place of the entire calendar year and the lease expenditures, as adjusted, for the first six  months of the calendar year in place of the entire calendar year; and



(2)  the sum, over the first six months of the calendar year, of the amounts calculated for each month under AS 43.55.011(g) in effect before July 1, 2007.


(c)  For purposes of (a) of this section, the tax for the period July 1 through December 31, 2007, is the sum of



(1)  25 percent of the production tax value of the taxable oil and gas as calculated under AS 43.55.160(a)(1) as amended by sec. 54, ch. 1, SSSLA 2007, but substituting in that calculation the gross value at the point of production of the oil or gas, as applicable, produced during the last six months of the calendar year in place of the entire calendar year and the lease expenditures, as adjusted, for the last six months of the calendar year in place of the entire calendar year; and



(2)  the sum, over the last six months of the calendar year, of the tax amounts determined for each month under AS 43.55.011(g) as repealed and reenacted by sec. 17, ch. 1, SSSLA  2007.


(d)  For purposes of 



(1)  (b)(1)  and (c)(1) of this section, in the case of a unit subject to AS 43.55.165(k) and (l), the lease expenditures, other than qualified capital expenditures, for each six-month period of 2007 are equal to one-half of the lease expenditures, other than qualified capital expenditures, determined under AS 43.55.165(k) and (l) for calendar year 2007;


(2)  (b)(2) and (c)(2), monthly production tax values are calculated using 1/12 of the lease expenditures for calendar year 2007, and not 1/6 of the lease expenditures for the respective six-month period.


(e)  The maximum amount of tax provided by AS 43.55.011(j) and (k) is determined for the entire calendar year 2007, and not separately for the first six months and the last six months.  The minimum amount of tax provided by AS 43.55.011(f) is determined separately for the first six months and the last six months of 2007.  The maximum amount of tax provided by AS 43.55.011(o) is determined only for the last six months of 2007.


(f)  The limitation in AS 43.55.023(a)(1) that not more than half of a tax credit under AS 43.55.023(a) may be applied for a single calendar year applies only to tax credits for qualified capital expenditures that are incurred after June 30, 2007.


(g)  A tax credit under AS 43.55.023(b) that is applied against a tax levied for calendar year 2007 is 20 percent of the amount of the carried-forward annual loss.


(h)  For purposes of determining tax credits under AS 43.55.023(b) based on lease expenditures incurred during 2007, 



(1)  a carried-forward annual loss for the first six months of 2007 is the amount of adjusted lease expenditures that was not deductible in calculating production tax values under (b)(1) of this section, and the tax credit rate applicable to the carried-forward annual loss is 20 percent;



(2) a carried-forward annual loss for the last six months of 2007 is the amount of adjusted lease expenditures that was not deductible in calculating production tax values under (c)(1) of this section, and the tax credit rate applicable to the carried-forward annual loss is 25 percent.


(i)  The provision of AS 43.55.023(d) for issuance of two transferable tax credit certificates and postponement of use of the credit shown on the second of the two certificates applies only to tax credits based on expenditures incurred after June 30, 2007, and for which a transferable tax credit certificate had not been issued before December 20, 2007.
Draft Civil Penalties.
New subsections 15 AAC 55.840 (b) and (c) are added to read: 


 
(b) A person is liable for a penalty under AS 43.55.040(7) beginning with the seventh day following the person’s receipt of written notice from the department that the person has failed to file the required report, statement or document if the person has not remedied the failure before that day.

(c) In determining the amount of a penalty under AS 43.55.030(d) or AS 43.55.040(7), the department will consider 




(1) the extent to which the person’s failure to file was a willful or knowing act or omission or occurred despite a good faith attempt to comply;




(2) the importance of the required information and of its timeliness to the department in the performance of its duties and functions;  




(3) the benefits, if any, derived by the person from failing to file;




 (4) the history of compliance or noncompliance by the person with the provisions of  AS 43.55 and this chapter;  




(5) the need to deter future noncompliance by the person and by others; and




(6) the effort made by the person to correct the noncompliance and to ensure future compliance.  

Draft Lease expenditures for Cook Inlet and for gas used in the state.
15 AAC 55.223 is amended to read:


15 AAC 55.223.  Lease expenditures for Cook Inlet and for gas used in the state [LEASE EXPENDITURES],


(a)  In calculating an annual production tax value for a segment described in 15 AAC 55.205(c)(1)(C), [OR] (D), or (E), a producer shall deduct applicable adjusted lease expenditures for the calendar year to the maximum extent that deductibility is allowed under applicable law, including (b) of this section.  


(b)  For a calendar year for which a limitation under AS 43.55.011(j),  [OR] (k), or (o) on the tax levied by AS 43.55.011(e) [AND (g)] has [WOULD HAVE] the effect[, BEFIRE REALLOCATION OF ADJUSTED LEASE EXPENDITURES UNDER THIS SECTION,] of reducing the producer's tax on oil or gas produced from one or more leases or properties below the amount of the tax that would be levied in the absence of that limitation, the producer shall account [REALLOCATE] under this subsection for adjusted lease expenditures that are excess adjusted lease expenditures, if any, under 15 AAC 55.205(b) in the calculation of annual production tax values for segments described in 15 AAC 55.205(c)(1)(C), [OR] (D), or (E) .  Only the amount, if any, of those excess adjusted lease expenditures that is calculated under (6) of this subection may be used to establish a carried-forward annual loss under AS 43.55.023(b).  The calculations to be performed for the accounting under this subsection are as follows:  [PRODUCER SHALL]



 (1) calculate the total amount of [THOSE] excess adjusted lease expenditures subject to this subsection; 



(2) multiply that total amount by 25 [20] percent; 



(3) calculate for each lease or property the amount by which a limitation under AS 43.55.011(j), [OR] (k), or (o) reduces [WOULD REDUCE, BEFORE REALLOCATION OF ADJUSTED LEASE EXPENDITURES UNDER THIS SECTION,] the amount of the producer's tax otherwise levied by AS 43.55.011(e) [AND (g)]; 



(4) calculate the total of the reductions calculated under (3) of this subsection for all affected leases or properties; 



(5) if the amount calculated under (2) of this subsection is greater than the amount calculated under (4) of this subsection, subtract the latter from the former; and 



(6) multiply the amount, if any, calculated under (5) of this subsection by four [FIVE.  THE AMOUNT, IF ANY, CALCULATED UNDER (6) OF THIS SUBSECTION IS THE ONLY AMOUNT OF THE EXCESS ADJUSTED LEASE EXPENDITURES APPLICABLE TO SEGMENTS DESCRIBED IN 15 AAC 55.205(C)(1)(C) OR (D) THAT MAY BE USED TO ESTABLISH A CARRIED-FORWARD ANNUAL LOSS, TO THE EXTENT ALLOWED UNDER AS 43.55.023(B) AND 43.55.160(E). THE OTHER EXCESS ADJUSTED LEASE EXPENDITURES APPLICABLE TO SEGMENTS DESCRIBED IN 15 AAC 55.205(C)(1)(C) OR (D) ARE CONSIDERED TO BE REALLOCATED TO, AND DEDUCTED IN CALCULATING PRODUCTION TAX VALUES FOR, OTHER SEGMENTS DESCRIBED IN 15 AAC 55.205(C)(1)(C) OR (D).   

Draft Credit provisions for Cook Inlet and for gas used in the state.

15 AAC 55.340 is repealed and readopted to read:


(a)  For purposes of AS 43.55.011(m) and this section, the portion of a tax credit for the calendar year of production that is allocated to gas produced by a producer during a calendar year from leases or properties



(1)  in the Cook Inlet sedimentary basin is, for a credit under  



(A) AS 43.55.024(c), a fraction whose numerator is the amount of gas taxable under AS 43.55.011(e) in BTU equivalent barrels produced by the producer during the calendar year from all leases or properties in the Cook Inlet sedimentary basin and whose denominator is the total amount of oil and gas taxable under AS 43.55.011(e) in BTU equivalent barrels produced by the producer during the calendar year from all leases or properties in the state;  



(B) AS 38.05.180(i), AS 41.09.010, or AS 43.55.025 for an expenditure incurred for exploration in the Cook Inlet sedimentary basin and that is available to be applied for the calendar year of production, a fraction whose numerator is the amount of gas taxable under AS 43.55.011(e) in BTU equivalent barrels produced by the producer during the calendar year from all leases or properties in the Cook Inlet sedimentary basin and whose denominator is the amount of oil and gas taxable under AS 43.55.011(e) in BTU equivalent barrels produced by the producer during the calendar year from all leases or properties in the Cook Inlet sedimentary basin;  



(C) AS 38.05.180(i), AS 41.09.010, or AS 43.55.025 for an expenditure incurred for exploration outside the Cook Inlet sedimentary basin, zero;  



(D) [AS 43.20.043 OR] AS 43.55.024(a), zero;  



(2)  outside the Cook Inlet sedimentary basin and used in the state is, for a credit under  



(A) AS 43.55.024(c), a fraction whose numerator is the amount of gas taxable under AS 43.55.011(e) in BTU equivalent barrels produced by the producer during the calendar year from all leases or properties outside the Cook Inlet sedimentary basin and used in the state, and whose denominator is the total amount of oil and gas taxable under AS 43.55.011(e) in BTU equivalent barrels produced by the producer during the calendar year from all leases or properties in the state;  



(B) AS 38.05.180(i), AS 41.09.010, or AS 43.55.025 for an expenditure incurred for exploration outside the Cook Inlet sedimentary basin and that is available to be applied for the calendar year of production, a fraction whose numerator is the amount of gas taxable under AS 43.55.011(e) in BTU equivalent barrels produced by the producer during the calendar year from all leases or properties outside the Cook Inlet sedimentary basin and used in the state, and whose denominator is the amount of oil and gas taxable under AS 43.55.011(e) in BTU equivalent barrels produced by the producer during the calendar year from all leases or properties outside the Cook Inlet sedimentary basin;  



(C) AS 38.05.180(i), AS 41.09.010, or AS 43.55.025 for an expenditure incurred for exploration in the Cook Inlet sedimentary basin, zero;  



(D) AS 43.55.024(a), a fraction whose numerator is the amount of gas taxable under AS 43.55.011(e) in BTU equivalent barrels produced by the producer during the calendar year from all leases or properties outside the Cook Inlet sedimentary basin, no part of which is north of 68 degrees North latitude, and used in the state, and whose denominator is the amount of oil and gas taxable under AS 43.55.011(e) in BTU equivalent barrels produced by the producer during the calendar year from all leases or properties outside the Cook Inlet sedimentary basin, no part of which is north of 68 degrees North latitude.


(b) Except for excess tax credits remaining after the accounting required under (c) of this section, a tax credit allocated under (a) of this section to gas produced from leases or properties in the Cook Inlet sedimentary basin or to gas produced from leases or properties outside the Cook Inlet sedimentary basin and used in the state  



(1) may be applied, if at all, only against the tax levied by AS 43.55.011(e) for the respective category of gas;  



(2) to the extent not applied as described in (1) of this subsection, is not available to be used as a tax credit in any manner and is considered lost.  


(c)  For a calendar year for which a limitation under AS 43.55.011(j), (k), or (o) on the tax levied by AS 43.55.011(e) has the effect of reducing the producer's tax on oil or gas produced from one or more leases or properties below the amount of the tax that would be levied in the absence of that limitation, the producer shall account under  (d) and (e) of this section for the tax credits that are allocated under (a) of this section to gas produced from leases or properties in the Cook Inlet sedimentary basin or to gas produced from leases or properties outside the Cook Inlet sedimentary basin and used in the state.


(d)  A producer subject to (c) of this section shall calculate its excess tax credits by comparing (1) the total amount of the portions of the tax credits under AS 38.05.180(i), AS 41.09.010, and AS 43.55.025 that are allocated to gas produced from leases or properties in the Cook Inlet sedimentary basin during the calendar year, to the total amount of tax levied on that gas by AS 43.55.011(e) after application of any limitation under AS 43.55.011(j); and (2) the total amount of the portions of the tax credits under AS 38.05.180(i), AS 41.09.010, and AS 43.55.025 that are allocated to gas produced from leases or properties outside the Cook Inlet sedimentary basin during the calendar year and used in the state, to the total amount of tax levied on that gas by AS 43.55.011(e) after application of any limitation under AS 43.55.011(o).   For each comparison, if the former amount exceeds the latter amount, the difference constitutes excess tax credits.  The producer’s total amount of excess tax credits is the sum of the excess tax credits, if any, calculated for each comparison.


(e)  If a producer’s total amount of excess tax credits calculated under (d) of this section is greater than zero, the producer shall



(1) for each lease or property for which a limitation under AS 43.55.011 (j), (k), or (o) on the tax levied by AS 43.55.011(e) has the effect of reducing the producer's tax below the amount of tax that would be levied in the absence of that limitation, calculate the amount of that reduction;



(2) calculate the total of the reductions calculated under (1) of this subsection for all affected leases or properties;



(3) reduce the amount of excess tax credits by the following amount, as applicable, but not to less than zero;



(A)  the total calculated under (2) of this subsection, unless the producer has excess adjusted lease expenditures for the calendar year that are accounted for under 15 AAC 55.223(b); or



(B)  if the producer has excess adjusted lease expenditures for the calendar year that are accounted for under 15 AAC 55.223(b),



(i)  the remainder calculated by subtracting the amount calculated under 15 AAC 55.223(b)(2) from the amount calculated under 15 AAC 55.223(b)(4), if the former amount is less than the latter amount.; or



(ii)   zero, if the amount calculated under 15 AAC 55.223(b)(2) is greater than or equal to the amount calculated under 15 AAC 55.223(b)(4).


(f)  Any amount of excess tax credits remaining after reduction under (3) of this subsection may be used for a later calendar year, transferred to another person, or applied against a tax levied for oil or gas not subject to AS 43.55.011(j), (k), or (o), to the extent otherwise allowed under applicable law governing the tax credits.  The remaining amount of excess tax credits is treated as a credit under AS 43.55.025 to the extent, if any, that the producer correctly included a credit under AS 43.55.025 in determining excess tax credits, and the balance of the remaining amount of excess tax credits is treated as a credit under AS 38.05.180(i) or AS 41.09.010.  


(g)  A tax credit under AS 38.05.180(i), AS 41.09.010, or AS 43.55.025 is subject to AS 43.55.011(m) and (a) - (f) of this section if the person that originally qualified for the tax credit fails to transfer the tax credit to another person before or during the calendar year that the credit becomes available to be applied against a tax levied by AS 43.55.011(e) for gas produced from leases or properties in the Cook Inlet sedimentary basin or for gas produced from leases or properties outside the Cook Inlet sedimentary basin and used in the state, as applicable. If the tax credit is transferred to another person before or during that calendar year, the transferee's use of the tax credit is not subject to AS 43.55.011(m) or (a) - (f) of this section, irrespective of whether the transferee produces gas from a lease or property in the Cook Inlet sedimentary basin or gas from a lease or property outside the Cook Inlet sedimentary basin and that is used in the state.  For purposes of this subsection, a tax credit under AS 43.55.025 is not available to be applied against a tax until the department has issued a production tax credit certificate for the credit under AS 43.55.025(f)(5).  


(h)  At the request of the person seeking a production tax credit certificate under AS 43.55.025(f), the department will defer issuing a certificate that is otherwise ready for issuance in December of a calendar year until January of the next calendar year.  

Draft amendment to North Slope Gas PV.
15 AAC 55.173(a) is repealed and readopted to read: 
        (a )  For gas delivered in the Alaska North Slope area, the prevailing value per Mcf is the weighted average sales price of sales from producers of gas to publicly regulated utilities in the North Slope area for the three month period ending one month before the end of the previous calendar quarter.  The department will publish on the 15th day of each calendar quarter the prevailing value for that quarter.  In the absence of sales from producers to publicly regulated utilities, the department will determine the prevailing value on another reasonable basis.


http://www.tax.alaska.gov/programs/documentviewer/viewer.aspx?284

